
STATB OF NETd YORK
STATE TAX COMI{ISSION

In the Matter of the Petition

o f

C a r r o l l ' s  B a r  &  G r i l l

and Edwin J.  Costel lo & Thomas P.

for Redeterminat ion of a Def ic iency or a

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / 1 / 7 2  -  5 / 3 L / 7 5 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Determinat ion by mai l

upon Car ro l l ' s  Bar  &  Gr i l l ,  and  Edwin  J .  Cos te l lo  &  Thomas P.  Car ro l l ,  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid l rrapper addressed as fol lows:

Car ro l l r s  Ba r  &  Gr i l 1
and Edwin J. Costel lo & Thomas p. Carrol l
5105 -5  Ave .
Brooklyn, NY t!22O

and by deposit ing same enclosed in a postpaid
(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says thaL the said

Sworn to before me this

14 th  day  o f  March ,  1980.

Car ro I I

Revision

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address
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herein

of therapperand that the address set forth on

pet i t ioner .
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

C a r r o l l ' s  B a r  &  G r i l l

and Edwin J.  Costel lo & Thomas p.

for Redeterminat ion of a Def ic iency or a

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax law

for  the  Per iod  6 lL /72  -  5 /31175.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of  the Departnent  of  Taxat ion and Finance,  over

14th day of  March,  1980,  he served the wi th in

upon Edvr in J .  Coste l lo  the representat ive of

proceeding,  by enclos ing a t rue copy thereof

lerapper addressed as fo l lows:

Mr.  Edwin J-  Coste l lo
5105 Fi f th  Ave.
Brookl1m, Ny J"l22A

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the,said addressee is the representat ive of
the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me th is

14th day of  March,  1980.

Carro l l

Revision

and says that he i-s an employee

18 years of age, and that on the

not ice of Determinat ion by mai l

the petitioner in the within

in a securely sealed postpaid



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

C a r r o l l ' s  B a r
and Edwin J.
5105-5  Ave.
Brook1yn, NY

Gentlemen:

March  14 ,  1980

& Gr i l l
Costel lo & Thomas P. Carrol l

7r220

Please take not ice of the Determinat ion of the State Tax Connission enclosed
herewith.

You have nohT exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1133 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (s18) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s RepresenLat ive
Edwin  J .  Cos te l lo
5105 Fif th Ave.
Brooklyn, NY L7220
Taxing Bureau' s Representat ive



STATE OE NEW YORK

STATE TAX COMI,IISSION

In the Matter of the Appl icat ion

o f

CARROLIIS BAR & GRII,T
and

EDWIN J. C0STELLO and THOMAS P. CARR0tt.
Partners

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Period June 1, 1972 through May 31, 1975.

DETERI"IINATION

Appl ican ts ,  Car ro l l ' s  Bar  &  Gr i l l  and  Edwin  J .  Cos te l lo  and Thomas P.

carrolr ,  partners, 5105 Fif th Avenue, Brookryn, New york r :rz20, f i led an

appl icat ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax Law for the period June 1, 1972

t h r o u g h  M a y  3 1 , 1 9 7 5  ( F i I e  N o .  1 5 8 5 9 ) .

A smal l  c laims hearing was held before Raymond J. Siegel,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on August 25, 1978 at.  10:45 A.M. Appl icants appeared by Edwin

Costel lo,  partner.  The Sales Tax Bureau appeared by Peter Crotty,  Esq. (Wil1iam

F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the results of the Sales Tax Bureau's audit  of  appl icant Carrol l 's

Bar & Gri l l 's  books and records for the period June 1r 7972 through May 31,

1975 proper ly  re f lec ted  app l ican ts '  add i t iona l  tax  l iab i l i t y .

FINDINGS OF FACT

1 .  C a r r o l l r  s  B a r

Fif th Avenue, Brooklyn,

& Gr i l l  ( r 'Car ro l l  '  s "  )

New York.

operated a bar and gr i l l  at  5105
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2. The Sales Tax Bureau obtained

Period of Limitat ion for Assessment of

and 29  o f  the  Tax  law f rom Car ro l l t s .

$27  ,240 .00
2B ,267 .00
4 ,496 .00

739 .00

a t imely-f i led Consent Extending the

Sales and Use Taxes under Art ic les 28

Taxab le  Sa les

$  99 ,238 .00
94 ,237 .44
10 ,116 .00

616 .00

$204 ,201  .00
154 ,039  .  00

3.  0n  Apr i l  L9 ,  1976 as  the  resu l t  o f  a  f ie ld  aud i t ,  the  Sa les  Tax

Bureau issued a Notice of Determination and Demand for Payment of Sales and

Use Taxes  Due aga ins t  app l i can ts  fo r  $3r857.08 ,  p lus  pena l ty  and in te res t ,  fo r

the  per iod  June 1 ,  1972 th rough May 31 ,  1975.

4. The aforesaid audit  results were art ived at as fol lows:

(a) An analysis of paid wine and l iquor purchases and beer purchases

for the test month of May 1975 were compared with

corresponding sel l ing pr ices suppl ied by the bartender in September

of 1975. This revealed markups of 264.31/" and 233,43%, respect ively.

The auditor obtained a shot glass from the bar ( in September of

1975) with a capacity of seven eighths of an ounce, and a beer

glass with an eight-ounce capacity.  The auditor al lowed a 15%

spi l lage factor for draught beer and l iquor.

(b) Purchase,categories per books for the period June 1 ,  1972 through

May 31 ,  L975 were marked up to arr ive at taxable sales as fol lows:

Purchases Category Markup

Wine & Liquor 264.3I%
Beer 233.43%
Food 125 .Oooff i
Cigarettes 25.00"6' t
(Less  1 /3  o f f  sa le
for cigarette tax
exclusion)
Soda (cons idered so ld
with l iquor)

3 ,239 .  oo

Total  audited taxable sales
Less Laxable sales reported
Addit ional t .axable sales .  $  50 ,162 .00

$63 ,975  .  10

*Estimated Markups



-3 -

The addit ional taxable sales resulted in an error rate of 32.56% and

add i t . iona l  sa les  tax  o f  $3 ,730.03 .

(c )  In  add i t ion ,  $1 ,815.00  wor th  o f  tang ib le  persona l  p roper ty  was

found to have been acquired without tax having been paid (tax

quarter ended February 28, L974)1 therefore, a compensat ing use

t a x  o f  $ L 2 7 . 0 5  w a s  a s s e s s e d .

5. Appl icants contended that (a) a one-ounce shot glass had been used in

the bar pr ior to November of 1973 and that the sel l ing pr ices of bar dr inks

quoted as of September 1975 were the highest pr ices ever charged, which factors

would reduce the markups in the test per iod, and (b) free food was given away

on specif ic nights during "Super Snack Hourt ' ,  which was not taken into consider-

at ion in the est imated food markup used by the sales Tax Bureau.

6. At al l  t imes, appl icants acted in good fai th and did noL intend to

evade the tax.

CONCTUSIONS OF IAId

A. That appl icants fai led to support  their  content ions with documentary

evidencel therefore, the addit ional sales tax due was determined in accordance

wi th  sec t ion  1138(a)  o f  the  Tax  Law.

B. That the penalt ies and interest in excess of the minimum statutorv

rate are cancel led.

C.  That  the  app l ica t ion  o f  Car ro l l t s  Bar  &  Gr i l l  and  Edwin  J .  Cos te l lo

and Thonas P. Carrol l ,  partners, is granted to the extent indicated in Conclusion

of law "B" I  that the Sales Tax Bureau is hereby directed to modify the Not ice

of Determinat ion and Demand for Payment of Sales and Use Taxes Due issued on



Apr i l  19,  1976;

other respects

DATED: Albany,

and that,

den ied .

New York

-4-

a s  s oexcept granted , the appl icat ion is in al l

STATE TAX COMMISSION

COMMISSIONER

MAR 1 4 te80
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

C a r r o l l ' s  B a r  &  G r i l l

and Edwin J.  Costel lo & Thomas P.

for Redeterminat. ion of a Def ic iency or a

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  6 / t l l Z  -  5 l 3 I / 7 5 .

Car ro l l

Revis ion

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l

upon Car ro l l ' s  Bar  &  Gr i1 l ,  and Edwin  J .  CosLe l lo  &  Thomas P.  Car ro l l ,  the

pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid r ,Jrapper addressed as fol lows:

C a r r o l l r s  B a r  &  G r i l l
and Edwin J.  Costel_lo & Thomas p. Carrol l
441 East  3 rd  S t .
Brooklyn, NY I I220

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the


